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September 2, 2005

The Honorable Tom Perez
President, Monigomery County Council

100 Maryland Avcnue =i
Rackville, M} 20850 e

S o =
Dear President-Perez: : i

As you and your colleagues return to your offices from the summer break and resume your
legislative work, I wanted to provide you with a brief chronology and a detailed action plan
‘outlining the steps the Planning Board and staff have waken to date regarding the issues surrounding
Clarksburg Town Center.

While there is much more work to be donc, the Planning Board — and our staflT — have been working
to address paps that continuc to be uncovered in our county’s development review process.

CHRONOI.OGY OF EVENTS

In 1994, the County Council approved a new kind of master plan for Clarksburg — essentially, the
town was the last large-scale open area that could be newly developed in the county.

The Clayl l\qulb inasier p}uu was new and innova
Prior to the 19Y0s, the vast majority of devclopment planning utilized Euclidian zones that required
housing, office units, commercial development and industirial uses to be in distinctly separatc
ponions of any given development. As you may know, the vast majority of Montgomery County
has been planned using these more restrictive Euclidian zones.
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With the adoption of the Clarksburg masier plan, the Planning Board intended to resist suburban
spraw] and create a thriving mized-use, pedestrian friendly community with housing units,
commercial developments and transit options within close proximity. The master plun took great
care in ensuring that historic Clarksburg would be appropriatcly connected to the newly ‘neo-
traditiona]’ planned development.

ON-THE-GROQUND CONSTRUCTION BEGINS IN CLARKSBURG

Developers got to work on project plans, the preliminary plans and then site plans. After the
Pianning Board approved the site plan for Clarksburg Town Center, the original developers sold
their rights 10 another developer, who in tumn, did the same thing The developers and builders
currently responsibie for the issues in Clarksburg incinde: Newland Communities; NV Homes;
Crafistar; Bozzulo; and Miller and Smith.
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CITIZENS CONTACT THE PLANNING BOARD

In August of 2004, a group of Cla:ksburcr citizens who had purchased homes in the newly built

Clarksburg Town Center cstablished an informal community group called the Clarksburg '1 own
Center Advisory Commiuee (CTCAC).

The group contacted MNCPPC staff and raised 2 number of concems in their initial
correspondence. They believed the actual buildings constructed did not contorm 1o site plans
approved by the Planning Board. They asscrted that two muitifamily condominium units in
Clarkshurg Town Center were built too 1all and did not fit in with the rest of their community.

After thoroughly researching the issuc and rclying on the staff member who was primarily
responsible for overseeing the Clarksburg development, Rose Krasnow, the new chief of our
development review division, responded in writing to the complaint and told the group that she did
not believe the developers were violating approved plans.

Unhappy with the response, CTCAC contacled me and 1 indicated that they could file a formal
complaint with the Planning Board, who would then hear the allegations and issue a ruling on the
merits of their complaint.

Because of their deep commitment to their new community and their growing interest in Jocal }and
use issues, members of CTCAC later hired their own indcpendent legal counsel and sent a formal
complaint to the Plapning Board.

PLANNING BOARD HOLDS PUBLIC HEARINGS

The Planning Board responded and held a public hearing on April 14, 2005. The commumty group
presented their allegations; the developers defended their actions, and the Planning Board - relying
in large part on the same staff member who was in charge of overseeing the Clarksburg
development — found no violations.

At the limc of this hearing, no one had any reason to believe that the statf member was providing
inaccurate informartion or had aliered any Icgally binding documents. And so, based on the
evidence presented to us, the Planning Board ruled 4-1 that the complainants did not meet thetr
burden of proof to establish that violations had occurred.

It was not until after that hearing that the staffer disclosed she had changed MNCPPC’s caopy of the

site plan. The staffer acknowledged thal she had altered the document by crossing out the explicit

height limit listed (45 feet) und replacing it with the term ‘four stones.” However, she said she
.made the alterarion more than one year priot to the hcaring.

Through their extensive rescarch, CTCAC found an unaltered copy uf the approved site plan. Faced
with the additional documentation, the staff smembcer tinally acknowledged that she ajtered the
document much later than had previously been thoughl. As it turned out, she had altered the

fi:}r ument sometime g qfnar the CTCAC nﬂ‘em‘r{ the hnllri‘ntl hPIUhf tesue
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The Planning Board took immediate action. The staff member in question was placed on
administrative leave and later resigned from MNCPPC. Woe also immediately grunted a
reconsideration hearing and vacated our finding of no violations.

PLANNING BOARD RECONSIDERS ITS DECISION

On July 7, 2005, following a 10-hour hearing at which both the community and the developers
presented their respective cases, the Planning Board unanimously found the developers had violated
the site pluns (that they had drafted and submjtted to MNCPPC) by constructing numerous
townhouses too tall and 100 close to the streets.

Between the April and July hearings, senior MNCPPC staff worked diligently with the CTCAC,
hosted numerous meetings and attempted to negotiate an agreement between the community and the
developers to address the community’s growing concerns, While I believe our staff has been very
responsive to the concerns raised by CTCAC, they were unable to reach a consensus on a course of
action. '

Meanwhile, communily members began to allege that the developers were violating other
requirements in the Planning Board-approved site plan. Before levying any sanctions against the
developers or determining any plans of compliance, we wanted to (and were strongly encouraged by
the citizens) to leam the full scope of a]l potential violations.

Shortly after the July 7" hearing, the Planning Board postpuned a previously scheduled hearing on
sanctions and plan of compliance to give our staff time Lo research what had gone wrong and
determine the scopc of the problems associated with implementing the very well thought out
original master plan vision for Clarksborg Town Center.

ACTION PLAN TO IMPROVE REGULATORY PROCESS

Immediately after the July 7 hearing, senior staff began mccting on a daily basis to review the
problems associated with Clarksburg; determine why building permits were issued when various
plans did not conform; and institute a much more rigorous system of checks apd balances for the
development revicw process.

Because the Department of Permitting Services (DPS) also plays an integral role in the development
review process, we immediately increased communication with key staff and collaborated 1o
address gaps in both the development enforcement and regulatory roles both agencies play in the
process. Undoubtedly, we should have been working much more closely all along.

1. BUILDING PERMIT FREEZE IN SITE PLAN ZONES

To help ensure that no other building permits were issued for sitc plans that did not conform with
approvals from the Planning Board, County Executive Doug Duncan und | issued a temporary
building permit freeze for site plan zones.

We decided that the 199 pending building permit applications in site plan zones should be verified
for compliance by a Maryland certifivd/licensed engineer. We revised the entire building permit
application to require developers o clearly disclose (in feet, not swries) the height and setbacks of
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their proposed buildings. As soon as we received the newly required information, we began issuing
buiiding permits — as iong as the accuracy of afl data was verified. There is no longer 2 freeze on
issuing building permits.

2. REVIEWING SITE PLANS

We have also embarked upon a thorough review of the 118 site plans approved since 2003.
MNCPPC has completed reviews of all of the non-height and non-seiback requirements on
approximately 50 percent of the plans. DPS is conducting on-site height and setback reviews.

As you know, we submitted to the Council our preliminary findings in our bi-weckly reports.
Thosc preliminary findings suggest potential violations at the Goodwill development in Bethesda;
and ar the Ciderbarrel Project in Germantown,

We have also found four correctable violations in other developments. These violations include
incorrect tree piantings; » missing bench and an air-conditioning unit in the wrong place. We will
issue warnings (o those developers giving them 30 days to comply with site plans or fuce sanctions.
More details will be provided in our next bi-weekly report.
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During our internal research, it also came 1o light that our staff members have broadly applied the
minor site plan amendment process to Planning Board-approved site plans, Individual planners no

longer have unilaicral anthorization to annrove amendments to site nlans. Onlv the director of the
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agency is now autherized o do so. This is an essential shift in guthority. The Planning Board will
vote on all major amendments to plans.

The County Council, developers and citizens should clearly understand thal this decision — in and of
itself — will somewhat slow down the devclopment review process. I wholeheartedly believe itis a
necessary step 1o cnsure that every single developer explicitly follows approved plans.

3. RESTRICTING LAST-MINUTE CHANGES TO SITE PLAN PROPOSALS

In addition, developers will no longer be permitied Lo make last-minute changes to development
applications. Effective immediately, all documents and plans that come before the Planning Board
for consideration will be Jocked 14 days prior to the scheduled hearing on the issue, StalT reports
will also be available on our website J1 days before public hearings, This will also help ensure that
invo]ved community members are nol caught off guard by last-minute changes routincly requested

by developers.
5. REALLOCATING STAVK RESOURCES

To conduct the review of past site plans und ensure the highest level of accuracy in the development
teview division, we have reallocated staff resources and have laken an “all hands on deck’™ approach
to addressing the problems and finding solutions. We have sppointed a new acting depuly direcior

of MNC PPC Bxll Mooney -- whose primary rcsponsibility it is to lead the effort in reforming our
development review division and (o coordinate Clarksburg issues and devise (he stralegy for

moving forward.
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Thave appointed a team of senior-level cmployces to work under Mr. Mooney's and Ms. Krasnow's
direction to review the Clarksburg Town Center and propose changes to infrastructure and
amenities. They will review — and if necessary — redesign residential and commercial structures in
a way that maximizes the original vision of the master plan. They will work closely with the
community and the developer Lo reach consensus any proposed changes to the plan.

Within the development review division, staff is developing comprehensive checklists for
processing all actions; instituting a pecr review system that provides much needed checks and
balances as well as ensuring the integrity of data presented to the Planning Board for consideration.
Effective immediutely, our staff will provide a single data table file for each project to ensure
consistency.

Two planning staff and three inspectors from our countywide planning division began reporting to
the development review divisjion. In addition, leaders of the Prince George's Planning Board have
allocated a planning staff membeyr to our development review division.

We have required the developer of Clarksburg to pay for an on-site Clarksburg inspector (hired by
MNCPPC) to epsure compliance with the site plan.

Our community-based planning staff will continue Lo participate as key members of the Clarksburg
Working Group — a team of county employees from various agencies working to ensure proper
staging of public facilitics in Clarksburg; coordination of transportation projects; and establish a
centralized communication mechanism. This group is preparing a report of their findings for the
comnunity that will be presented to them at the end of September.

6. ENHANCING RECORD-KEEPING

Our research and technology division is busy working to get all development-related documents on .
our website. 1 belicve this action will ensure a streamlined and consisicnt record-keeping system on
our part while also allowing the comnmunity greater access to review proposed plans from any
computer connected to the Intemnet.

7. VOLUNTARILY COMPLYING WITH QUTSIDE INVESTIGATIONS

You inay also know that we continue to fully and voluntanily cooperate with three investigations by
outside agencics. The Office of Legislative Oversight is investigating what happcned in Clarksburg
Town Center; the siate prosecutor is determining if any criminal wrongdoing occurred and the
Montgomery County inspector general is looking at other aspects of MNCPPC. To date, we have
voluntarily provided thousands of pages of documentation 1o these agencies.

We look forward to the advice and evaluation provided by the Otfice of Legislative Oversight. We
understand that their report is now scheduled for release in early November. We plan to use that
report to engage an outside, independent consultant to help us improve our systems snd provide a
comprehensive review of development review sysiems our county. We have issued a request for
proposals today.
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DATES OF FUTURE PUBLIC HEARINGS

As soon as the a Bgency has thor u"ghly researched all 3]""“’“"‘ ‘”‘"]"f"“"“ the pl’“’“’““g Board will

schedule another public hearing and issue rulings on the allegations. Thc Planning Board will
schedule a second public hearing to decide on a plan of compliance -- which may include
significant financial sanctions against the builders and developer.

CONCLUSION

The Planning Board and the staff take these issues very seriously. We have taken numerous
irportant steps 10 institute needed reforms in our development review process. Certainly, there is
more work to be dope. I am committed to reforming the development review process 10 ensurc it is
effective, transparent and consistent.

This agency has provided excellent stewardship of our parks, safeguarded the agriculiural reserve
and impressed upon our residents the importance of smart growth and transit-oriented development.
We will recoup the confidence of the public and the County Council.

As more than 16 people move to our county everyday over the next 25 years, it will be up to the
Maryland-National Capital Park and Planning Commission — and you - to plan adequaiely for the
county’s future. Ilook forward lo working with you on restoring the agency’s solid reputation of
the past and bringing our systems into the 21% century.

Thank you for supporting our ipitial reforms. 1’
have. Please call me at 301/495-46035.

Sincerely,

“Dew A

Derick P. Berlage
Chatrman



